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December 5, 2011
The City Council of the City of Raeford met in regular session on Monday, December 5th, 2011 at 7:00 p.m. in the James B. McLeod Council Chambers of Raeford City Hall.  The following members of the City Council were present:  Mayor John K. McNeill, III, Councilman John Jordan, Councilman Robert Conoly, Councilwoman Mary Neil King, Councilman Wayne Willis and Councilwoman Shelley Wilburn.

Also present were: Mike Wood, City Manager; Regina Sutherland, City Attorney; Roy Guinn, Utilities Director; Trudy McVicker, Operations Manager; Terry Tapp, Deputy Fire Chief; Betty Smith, City Clerk/Assistant City Manager; Felecia Locklear, Planner; Russell Smith, Clerk of Superior Court and Bill Lindau, News Journal reporter.
CALLED TO ORDER

Mayor McNeill called the meeting to order. 
INVOCATION

Councilman Conoly offered the invocation.
PLEDGE OF ALLEGIANCE

Mayor McNeill led everyone in the Pledge of Allegiance.
OATHS OF OFFICE ADMINISTERED
Mayor McNeill welcomed Mr. Russell Smith, Clerk of Superior Court.  Clerk Smith proceeded to administer the Councilman’s oath of office to Robert Conoly, John Jordan and Mary Neil King.  Terms will be for four (4) years with expiration being December 2015.  Mayor and Council thanked Clerk Smith for performing the oaths of office.  
CONSENT AGENDA

Mayor McNeill presented the consent agenda and asked if any item should be removed before calling for action.  
A motion was made by Councilman Conoly and seconded by Councilman Jordan to approve consent items V. 1 through V. 6.  The motion was unanimously carried.

The consent items appear below:
        IV. 1. Approved the Regular Minutes of November 7, 2011.


  2. Approved the re-appointment of Dickie Lippard as the city’s representative on the Firemen’s Relief Fund Trusteeship.  Term to expire January 1, 2014.


  3.  Approved a 2011 tax addition in the amount of $2,882.68 in the name of Wright Business per the Hoke Co. Tax Listing Dept.


  4.  Accepted the report that the City of Raeford has been selected as the Business of the Year for Hoke County by the Lumber River Workforce Development Board.  This award is presented to the most outstanding employer who has positively contributed to the local/state economy and improved workforce training and employment opportunities in our area.  Mayor McNeill on behalf of the City of Raeford will be accepting the award during the Lumber River Workforce Development Recognition Banquet of December 13, 2011 at the University of N. C. at Pembroke.


5.  Approved Budget Amendment #14 as shown below:

BUDGET AMENDMENT #14
This budget amendment is being done for the NC One/Unilever Grant for job creation.  The Council agreed in February, 2011 to match a NC One Grant.  Unilever committed to create 65 new jobs, have new investment of $35 million, and ultimately received the state grant.  The city and county must match the $195,000 grant, with each unit’s respective share totaling $97,500.

LINE ITEM

DESCRIPTION


DEBIT

CREDIT
10-410-9302

City Share to Unilever


97,500.00

10-410-9303

Gov One Fund to Unilever
          195,000.00

10-300-0001

Fund Balance Appropriated



97,500.00

10-350-0002

From Gov One Fund for Unilever

          195,000.00
6. Accepted and approved the monthly departmental reports and miscellaneous information as submitted.
AMENDMENT TO THE CITY OF RAEFORD UNIFIED DEVELOPMENT-TEXT AMENDMENT #2011-02

ELECTRONIC GAMING OPERATIONS

Mayor McNeill informed the council that at the November 7, 2011 council meeting, the proposed amendment to the Unified Development Ordinance which was presented concerning Electronic Gaming Operations was tabled to allow council and staff to further study.
Mayor McNeill asked for comments or questions from the council.

Councilwoman King gave the following overview concerning electronic gaming:

The State of North Carolina banned slot machines in 1937, and that seemed to settle the gambling question until the rise of modern technology and with it, the internet.

According to a UNC School of Government Blog last December, electronic gaming became more of an issue for local governments and law enforcement.  It was at that time that the Guilford County Superior Court issued a split decision on the subject creating somewhat of a “no-man’s land” for local governments and law enforcement.

The court ruled that the first eight parts (A-H) of N.C. General Statue 14-306.4  on gaming are constitutional, but part ‘I’ is too broad and could violate the First Amendment.  

While the ruling binds only the parties of the original dispute and other courts are not bound by it, at least for now, this judgment is being honored by law enforcement across the state…this in spite of a contrary ruling in the Wake County Superior Court which declared   A - I constitutional.

At that time, the NC Sheriff’s Association was awaiting advice and guidance on this matter from the Attorney General’s office.  Here’s what was issued, “Our courts have not clearly defined the extent of the jurisdiction of Superior Court judges under these circumstances.  As such, until the appellate courts resolve the conflicting rulings in these two cases, it is our advice that law enforcement authorities should not attempt to enforce subpart ‘I’.  Until this issue is resolved, all other provisions of the statute should be enforced.”  Whether “all others” are being enforced is not clear, however.

House Bill 80 which prompted the suit is “An Act to Ban the Use of Electronic Machines and Devices for Sweepstakes Purposes” and in essence it states that it will be unlawful for any person to operate an electronic machine or device to conduct a sweepstakes through the use of an entertaining display.  But what constitutes an “entertaining display”?  And if this and other issues are legally settled, will the law apply to owners or to those who operate the machines?

It appears that during this “up in the air” time, electronic gaming sites are multiplying rapidly.  Hence the rise in requests for locations here in Raeford.  Many are coming in without sanction from the city.

Councilwoman King stated that it was her opinion, based upon the aforementioned and information from our local law enforcement that the council should refrain from acting until the court has ruled; however, she has found that if the City of Raeford does not have something in the city’s zoning ordinance, such machines could come in anyway and anywhere, and they already have.  We have gaming here in Raeford!  If the courts rule that said gaming is legal, and we wish to contain them at that point, they could be grandfathered in, and we would have no recourse with those already here.

Councilwoman King stated that she feels the city should comply with the recommendation of the zoning board and use the conditional permit compiled by Ms. Locklear. This would limit the use of electronic gaming to several locations instead of all over the city and protect us in the future.  It would also structure how these establishments are run and would give our city recourse if zoning laws are broken.  I’m not sure we have a viable alternative.

Councilwoman King at the conclusion of her presentation had an article that was printed in December 5th’s Fayetteville Observer paper which stated that two cases are pending regarding the video gambling law in Durham, N.C.   Article stated that a judge’s decision in a case filed in Guilford County Superior Court struck down a portion of the law, while a judge upheld it in its entirety in a Wake County case. Both rulings have been appealed.  Both appealed cases were argued before the Court of Appeals on October 25, 2011.  
City Manager presented Amendment #2011-02 which includes the following changes from the original proposed amendment presented at the November 7th council meeting as recommended by planning staff:
1. Conditional Use in the Central Business District is deleted which will result in gaming not being allowed in the Downtown District in any form. 
(Council agrees and also changes “P” to “C” in HC)
2. Increase the 500 (five hundred) foot separation between electronic gaming establishments and churches, schools, day cares, congregate care homes, etc to 1000 (one thousand) feet.
(Council agrees) 
3. Public and private parks and recreation areas added to the list of established separation requirements.
(Council agrees and adds “recreation facilities”)
4. Change the measurement standard from structure-to-property line to property line-to-property line resulting in the separation requirements being measured from proposed electronic gaming site’s property line to the nearest property line of all properties containing any religious institutions, public or private child care centers/facilities, public or private schools, public or private parks, recreation areas or congregate care facilities and any existing electronic gaming site. (Council agrees)
5. Consider limiting the number of machines allowed in Accessory Use Gaming Establishments. (Originally recommended at two (2) and planning board recommended increasing to four (4)). Given that the proposed ordinance limits the locations of electronic gaming sites to four (4) possible areas all located on the outer portions of the city’s zoning jurisdiction where residential areas are less densely populated, planning staff does not have a preference of either two (2) or four (4).
(Council chooses two (2))
Councilwoman King asked Acting Chief Marr his opinion on approval of an electronic gaming ordinance at this time.  Acting Chief Marr recommended approval and stated that the city should have something in place now rather than wait for the courts to decide.
Mayor asked the Manager to speak concerning holding fees in a trust fund.  Manager stated that he is familiar with impact fees which are held in trust funds, but that is because they are substantial amounts of money.  Planning staff stated that research of other cities was done and indicated that all monies were placed in general funds and not refunded.

Councilwoman King asked Felecia Locklear to show the possible locations based on the proposed electronic gaming ordinance.  Ms. Locklear pointed out the following areas: intersection of Aberdeen and Turnpike, intersection of Laurinburg Road and Wallace McLean Road, intersection of Palmer Road and Hwy. 211, and Central Avenue and Prospect/Oakdale Gin Road.
Mayor McNeill asked Ms. Locklear to address the one existing business, who will be allowed to continue operation.  Ms. Locklear stated that the law requires an amortization period for legally established uses to comply with new ordinances.  Ms. Locklear noted that the one existing location that the city recognizes is located at the corner of Laurinburg and College Drive.  It existed prior to the city’s annexation and will be allowed to continue until July 1, 2013.  At that time, it will not meet the separation from the school property and must be discontinued.

Councilwoman King asked for comments from the city attorney.  Attorney Sutherland stated that she was in agreement with adopting an ordinance.

Mayor called for a motion.

Councilman Conoly made a motion to approve proposed ordinance 2011-02 as shown below with the proposed changes discussed by planning staff and council including the fee for location at $2,000 and per machine fee at $2,500 annually.  The motion was seconded by Councilman Willis and unanimously carried.
ORDINANCE NO. 2011-02

AN ORDINANCE AMENDING THE UNIFIED DEVELOPMENT ORDINANCE BY ADDING ELECTRONIC GAMING OPERATIONS

WHEREAS, The City of Raeford is authorized by North Carolina General Statutes Chapter 160A-381 to amend and regulate development and the uses of buildings, structures and land within its jurisdiction, and
WHEREAS, The City of Raeford realizes the need to regulate the placement of electronic gaming sites in respect to certain established uses including but not limited to densely populated residential, religious institutions, public and private schools, parks and recreation areas and congregate care facilities, the following amendment is intended to promote public health, safety and welfare in the community by amending the Unified Development Ordinance to define electronic gaming operations and to regulate the prescribed conditions for such uses.
NOW THEREFORE, BE IT RESOLVED by the City Council of the City of Raeford that the following be inserted in the City of Raeford Unified Development Ordinance as appropriately identified.

An Ordinance Amending the City of Raeford Unified Development Ordinance, 

With Respect to Electronic Gaming Operations

AMEND:

1.) ARTICLE 15 – DEFINITIONS

Section 15.1 “Definitions” is hereby amended by adding the following definition in alphabetical sequence:

Electronic Gaming Operations.

Any for-profit business or enterprise, whether as a principal or an accessory use, where persons utilize electronic machines, including but not limited to computers and gaming terminals, to conduct games of chance, including but not limited to sweepstakes, and where cash, merchandise or other items of value are redeemed or otherwise distributed, whether or not the value of such distribution is determined by electronic games played or by predetermined odds. Such businesses or enterprises have as a part of its operation the running of one or more games or processes with any of the following characteristics: 

(1) payment, directly or as an intended addition to the purchase of a product, whereby the customer receives one or more electronic sweepstakes tickets, cards, tokens or similar items entitling or empowering the customer to enter a sweepstakes, and without which item the customer would be unable to enter the sweepstakes; or, 

(2) payment, directly or an intended addition to the purchase of a product, whereby the customer can request a no purchase necessary free entry of one or more sweepstakes tickets or other item entitling the  customer to enter a sweepstakes. The term electronic gaming operations includes, but is not limited to, cyber-gaming establishments, internet cafes, internet sweepstakes, beach sweepstakes, video sweepstakes or cyber or internet cafes, who have a finite pool of winners and including both those connected to an internet or not. This does not include any sweepstakes machine that directly accepts cash or coins in any way other than payment or purchase through an attendant. This term does not include any machine, terminal or software deemed illegal and in no way attempts to make legal any electronic gaming operation or part there of that has been determined to be illegal by state and federal authorities. This does not include any lottery endorsed or permitted by the State of North Carolina.

2.) ARTICLE 7: TABLE OF PERMITTED USES: 
The Table of Permitted Uses is hereby amended by adding “Electronic Gaming Operations” and by placing a “C” entry in the HC (Highway Commercial) column and “7.2.17” in the Special Requirements column and by placing a “C” in the HC (Highway Commercial) column of Table 7-2 Table of Permitted Accessory Uses and “7.2.17” in the Additional Requirements column.

3.) Section 7.2 – Use Specific Standards is hereby amended to include the following:

7.2.17 Electronic Gaming Operations

The following specific provisions shall be met as minimum standards prior to the approval of any business engaging in electronic gaming operations as a permitted use in the Highway Commercial (HC) zoning district.

(A) Minimum Separation

Electronic Gaming Operations shall not be located within one thousand (1,000) feet in any direction from any other establishment to which this section applies as a primary or accessory use, or within one thousand (1,000) feet of any religious institutions, public or private child care centers/facilities, public or private schools, public or private parks, recreation areas and facilities or congregate care facilities. Measurement of distance separation shall be in a straight line from the property line of the proposed use to the nearest property line of the uses specified in this Section 7.2.17 (A). For the purposes of this Section, a use shall be considered existing or established if it is in existence at the time an application is submitted. A current straight-line drawing prepared within thirty (30) days prior to application by a registered land surveyor depicting the property lines and the properties containing any existing electronic gaming businesses within one thousand (1,000) feet of the property to be certified; the property lines of any established religious institutions, public or private child care centers/facilities, public or private schools, public or private parks, recreation areas and facilities or congregate care facilities.             

(B) Hours of Operation

Businesses engaging in electronic gaming operations activities may operate from 8:00am to 12:00am midnight each day, six (6) days per week from Monday through Saturday and no operation on Sunday. No person or entity engaged in electronic gaming operations as defined herein shall allow or permit or condone electronic gaming operation upon the premises before 8:00am, after 12:00am midnight or at any time on Sunday.
(C) Maximum number of machines/terminals/computers

The maximum number of machines/terminals/computers for any electronic gaming operations business is twenty (20) for primary use and two (2) as an accessory use
(D) Accessibility of machines

All electronic gaming terminals/ computers/ machines/ gaming stations shall be open for direct, unobstructed access by police officers, fire department personnel, and emergency response personnel and shall be visible from the exterior front of the establishment. Entrance doors shall remain unlocked at all times 
while patrons are on the premises and police officers, fire department personnel, and emergency response personnel shall have direct access to the premises without requiring assistance from an employee, agent, or owner of the establishment 
(E) Age Restrictions

No business engaged in the activity of electronic gaming as a primary or accessory use shall allow, permit or condone any person under the age of 18 to engage in electronic gaming operations
(F)  Operations

No alcoholic beverages will be served or consumed on the premises of electronic gaming operations.

If food or beverages (excluding alcoholic beverages) are served, the establishment must meet the requirements of the Hoke County Health Services.

Firearms are prohibited in electronic gaming establishments.


(G)  Minimum Paved Parking Spaces

(1) 
One (1) space for every two (2) terminals or one (1) space for every one hundred (100) square feet of total floor area, whichever is greater;

(2) 
One (1) handicapped space per every eight (8) spaces, but not less than one (1), shall be served by an access aisle ninety-six (96) inches wide minimum and shall be designated “van accessible”;

(3) 
One (1) additional space per each (1) employee during peak hours.

(H)  Signage

Electronic Gaming establishments shall prominently post the rules of the sweepstakes games on the interior of the establishment in a manner that is clearly visible to all patrons/customers.


All exterior signs for Electronic Gaming Establishments shall meet the requirements of Article 11 - Sign Regulations.
(I)  Security
All premises shall provide, operate and maintain video camera(s) throughout the entire premises occupied by the electronic video machines, or shall have a full time security guard present during all hours of operation.
(J) Penalty

Violators of any provision of this Section shall be subject to a civil penalty in the amount of $500 per violation. Each day any single violation continues shall be considered a separate violation and subject to a civil penalty. Any violation not abated within ten (10) days of receipt of a Notice of Violation is subject to revocation of the zoning permit for failure to adhere to special requirement contained herein.

This ordinance is effective upon the date of adoption, December 5, 2011. All existing businesses engaged in electronic gaming operations covered by this ordinance are required to immediately contact the City of Raeford Planning Office to determine eligibility as a nonconforming use and must be in compliance with the ordinance by July 1, 2013.
Adopted this 5th day of December, 2011.









______________________________









       JOHN K. MCNEILL, III









               MAYOR

_________________________________

                 BETTY SMITH
                     City Clerk

APPOINTMENT OF MAYOR PRO-TEM
Councilwoman King nominated Councilman Conoly to serve as Mayor Pro tem for the next 2 years with expiration date being December 2, 2013.  The motion was seconded by Councilman Willis and unanimously carried.

PUBLIC COMMENTS

None

REPORTS AND RECOMMENDATIONS
FROM MAYOR, COUNCIL, MANAGER AND ATTORNEY

Councilman Jordan asked city staff to trim the bushes in front of the welcome sign at North Main Extention and Hwy. 401 due to it being partial blocked.
Councilwoman King stated that the downtown area looks good and thanked city employees for their continued good service.

Councilman Conoly reported that he had attended a Lumber River Council of Governments meeting and was informed that there are future proposed highway widening for Hwy. 401  South and Hwy. 211 West. 
Mayor read a list of city employees who have December birthdays.  Mayor reminded council of the Christmas luncheon to be held on December 22nd at the Raeford Civic Center. 

Manager thanked George Marr, police officer for serving as the contact person in the police department in the absence of a Chief of Police.
EXECUTIVE SESSION

A motion was made by Councilwoman Wilburn and seconded by Councilman Jordan to enter into executive session for the purpose of personnel and attorney-client privilege.  The motion was unanimously carried.

EXECUTIVE SESSION CLOSED
A motion was made by Councilwoman Wilburn and seconded by Councilman Conoly to close the executive session and to enter back into regular session.  The motion was unanimously carried.

ADJOURNMENT
There being no action taken due to executive session, a motion was made by Councilman Conoly and seconded by Councilman Jordan to adjourn the December 5th, 2011 council meeting.  The motion was unanimously carried.

______________________



_________________________


Betty Smith





John K. McNeill, III


City Clerk





       Mayor
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